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CASES ADJUDGED IN PENNSYLVANIA, 


Reports of cases adjudged in the Supreme Court of Pennsylva- 
nia, by Thomas Sergeant and William Rawle, Jun. with a 
General Index and Table of Cases, vol. 15—Philadelphia: 
M’Carty §& Davis. 


Tue higher and more independent branches of the judiciary 
department of the Commonwealth of Pennsylvania, have, for a 
great number of years, been remarkable for a rare combination 
of learning, talent and integrity. This fact, in connection with 
the circumstance, that no inconsiderable number of the cases 
submitted to their determination have been of a nature 
extremely interesting and peculiar, has given to the Penn- 
sylvania Reports, a reputation, of which that Commonwealth 
may be proud, and a value for which the whole country should 
be grateful. These Reports cover avery considerable space 
of time. The earliest cases ruled and adjudged by the 
Courts of that Commonwealth, are contained in the Reports 
of cases, by A. J. Dallas—the first volume of which was publish- 
ed inthe year 1790. The first case, in the volume just mention- 
ed, was adjudged as long since as the September Term of the 
Supreme Court, in 1754, when William Allen was Chief Jus- 
tice. This case is succeeded by six others, decided before the 
same Chief Justice, at the April Term, I759, but which are 
very briefly reported. The latter are followed by two cases, more 
fully reported, as of the April Term, 1760; and these are suc- 
ceeded by a small number of cases in each year, down to the 
period of the Revolution, with the exception of the years 1761: 
69; °70; °71; °72, and °75. Mr. J. Chew, presided in the Su- 


16 





124 LAW INTELLIGENCER. 


preme Court from 1774, to the dissolution of the colonial govern 
ment. On the organization of the Courts, under the constitu- 
tion, (established by the General Convention, elected for that 
purpose, and held at Philadelphia, in 1776,) Thomas M’Kean, 
LL. D. was appointed C. Justice of the Supreme Court in 1777. 
From 1778, there is a regular series of cases decided by 
that Court, in the first volume of Dallas, down to 1784, when 
several cases decided by the Court of Common Pleas for Phil- 
adelphia county, of which Edward Shippen was President, meet 
the attention of the reader. Judge Bryan, it seems, was ap- 
pointed Chief Justice of the Supreme Court, in 1780, and Judge 
M Kean re-appointed in 1784. The remaining part of the vol- 
ume is taken up with the cases decided by the before-mentioned 
Courts (with the exception of a few cases which came before the 
High Court of Errors and Appeals) down to the years 1788 and 
89—Judge M’Kean continuing Chief Justice of the one, and 
Judge Shippen, President of the other. The second volume of 
Dallas’ Reports is made up of the cases of the same Courts, to- 
gether with a considerable number of the cases of the Circuit 
Court of the United States, for Pennsylvania district; and the 
decisions of the Supreme Court of the State are brought by the 
second volume, down to 1797, M’Kean still being Chief Justice. 
The third volume of the same Reporter is principally made up 
of cases decided by the Supreme and Circuit Courts of the U. 
States. It, however, brings the cases adjudged by the Supreme 
Court of the State down to the year 1799. The cases of the Court 
of Common Pleas for the fifth Circuit, are embraced from 1791! 
to 1799, in Addison’s Reports. The fourth volume of Dallas’ 


Reports contains cases of the Supreme Court, in ‘97 and 8, 
and the cases from September Term, 1798, to 1806, Dec. Term 


inclusive, besides cases in the Courts of Error, in Pennsylvania, 
Delaware, §c. On the election of Judge M’Kean, to the office 
of Governor of the Commonwealth, in 1799, Judge Shippen, 
who since 1792, had been an Associate Justice of the Supreme 
Court, was appointed the Chief Justice, which office he retained 
till 1806, when he resigned. Judge Shippen’s decisions are 
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therefore contained in the ‘Reports of cases adjudged in the Su- 
preme Court of Pennsylvania, by Horace Binney, from 1799 to 
1814,” which are in six volumes. The Reports of Judge Yeates, 
also contain some cases of the Supreme Court, together with 
some select cases in several of the inferior courts, between the 
years [791 and 1808. These are in four volumes. Brown’s - 
Reports, in two volumes, are composed chiefly of cases in the 

Court of Common Pleas, for Philadelphia county, and other in- 

ferior courts, which were decided between the years 1806 and a 
1814. But the Reports of Thomas Sergeant and William Rawle 7 re 
Esqrs. are a regular continuation of the cases of the Supreme - 
Court of Pennsylvania, from the last volume of the Reports of . 
Horace Binney, Esq., that is, from June, 1814. During the 
period which isembraced by the Reports of Pennsylvania, the 
office of Chief Justice of the Supreme Court has been held by 
Judge Allen—Judge Chew—Judge Bryan—Judge M’Kean— 
Judge Shippen, and Judge Tilghman. A full and exact delin- 
eatien of the characters and judicial pretensions of these distin- 
guished personages, if it would be appropriate on the present oc- 
casion, would too far exceed the limits allowed. A brief and gen- 
eral narration of their qualifications as Judges, it is conceived, 
however,will not be deemed impertinent; and it will serve to show 
that the decisions under their administration, and subject to their 
particular investigation and immediate control, could not have 
been otherwise than instructing, interesting, and authoritative. 
The predilection of Judge Allen, for general literature, is strong 
testimony in itself of his accomplishments in legal literature;— 
and this presumption is reduced still nearer to certainty, by his 
decisions, which are preserved in the Reports of Dallas. His at- 
tachment to learning and the arts generally, is very fully evidenc- 

ed by his patronage of Benjamin West, and his co-operation with 
Benjamin Franklin, in establishing the college at Philadelphia. 

Judge Chew enjoyed the advantage of a legal education, acquir- 
ed at the Temple in London, and was conspicuous when on the 
bench, for the extensiveness of his legal attainments. Judge 
Bryan, besides a legal education acquired under great advantag- 
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es, was endowed by nature, with a more than usually sound 
judgment and vigorous understanding. Judge M’Kean, who held 
the office of Chief Justice, for a very considerable period, and 
until he was appointed Governor of the Commonwealth, in 1799, 
was remarkable for great energy and decision of character—for 
his veneration for established precedents, and for his skill and 
success in adapting those precedents to the situation and circum- 
stances of this country. Judge Shippen completed his education 
at the Temple in London, where he was admitted a_barrister;— 
and such was his reputation on his return to America, that he re- 
ceived the office of Judge of the Admiralty Court of the Proy- 
ince, when only at the age of twenty-four. From 1792, till 1805, 
when he resigned, he retained the office of Chief Justice of the 
Supreme Court. In commercial law, he was particularly well 
versed; and he shew himself no less a master of all that related 
to judicial practice and process. This Judge, on his resigna- 
tion, was succeeded by the late venerable Judge ‘Tilghman, who 
presided in the Supreme Court until his death, which happened 
on the 30th of April, 1827. The legal studies of Judge Tilgh- 
man were commenced in 1772, under the direction of his prede- 
cessor, Judge Chew, and were continued with unintermitting in- 
dustry, until 1783. Few Judges, perhaps, have better under- 
stood the philosophy of jurisprudence, and few were ever more 
conversant with the fundamental principles, or kept more stead- 
ily mm view the grand land-marks of the common law. In gen- 
eral, his decisions, comparatively speaking, are accompanied 
with but few references; but, as has been very justly observed, 
itis not usual for men of philosophical minds, who arrange the 
learning of their profession by the aid of general principles, to 
be distinguished by their recollection of particular facts.’ From 
the time that Judge Tilghman took his seat on the Bench, at 
March Term, 1806, he delivered an opinion in every case but 
five, the arguments in four of which, he was prevented from 
hearing by indisposition. And in more than two hundred and 





Vide Mr. Horace Dianey’s Eulogium, p. 19. 
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tifty cases, he either pronounced the judgment of the Court, or- 
tis brethren concurred in his opinions and reasons, without a 
comment.' His opinion was never overruled, except in a single 
instance.* 

But it is time to bestow some attention on the volume before 
us. About one half of this volume consists of a general indez 
and table of cases, to the whole work. It contains, notwithstand- 
ing, between forty and fifty cases decided by the Supreme Court, 
and three or four cases which came before the High Court of 
Errors, all of which are more or less valuable. The case of 
Gardner, and another, Administrators, v. Ferriee, p. 28 is & 
case of some importance. The surety upon a bond, a short time 
before he died, directed his wife to request the obligee to sue out 
the bond, as he could get the money then of the principal. Five 
months after the death of the surety, the wife, not being admin- 
\stratrix, communicated this message to the obligee, who offered 
her the bond, to bring suit on, which she refused. ‘These cir- 
cumstances, the Court held, did not discharge the surety; though 
by delay in bringing the suit, the property of the principal was 
levied on by another judgment creditor and sold. Chief Justice 
Tilghman took no part in the judgment, as he was indisposed;— 
but Gibson, J. who delivered the opinion, remarked, that Courts 
of Equity had gone to an extreme in favour of sureties, and that 
he was unwilling, in cases of this sort, to go beyond the rule in 
Cope, v. Smith, 8. 8. & Rawle, 110—* that the surety shal! 
be exonerated only where the obligee has refused to bring suit, 
er to suffer the surety to do it in his name, after a positive re- 
quest and explicit declaration by the surety—that he would oth- 
erwise hold himself discharged.” In relation toa query which 
was made, viz:—whether the surety would be discharged, if it 
should appear that the insolveney of the principal would have 
prevented the money from being obtained, if suit had becn 
brought when required;—he replied, “‘surely not.” The case of 
the Commonwealth, v. Shryock, p. 69 also related to the obli« 


‘Ib. p. 14. “Th. p. 27. 
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gation and release of sureties. It was held, in this case, that if 
a person entitled to a distributive share of the estate of an intes- 
tate, takes the bond of the administrator for the payment of the 
amount of the share, the surety in the administration bond is 
discharged to such amount. Tilghman, C. J. who delivered the 


opinion, took occasion to re-iterate the disinclination of the 


Court to extend the Jaw in favour of sureties further than it had 
been already carried; though he held himself bound by princi- 
ples that appeared to be well settled. 

In the case of Dougherty, v. Snyder, p. 84, the plaintiff offer- 
ed to prove by an advocate of Louisiana, stating his knowledge 
of the Laws of Louisiana, that the wife might legally contract 
with the husband for such property as she held in her parapher- 
nal right, &c. and that by those laws, she could lend it or let him 
have the use of it, Gc. But the evidence was objected to, op 
the ground, that it was to prove the laws of a foreign country 
by parol. ‘The Court were, however, of opinion that the evi- 
dence was admissible and relied on the authorities in Mostyn, v. 
Fabrigas Cowp. 145, Church, v. Hubbard, 2 Cranch, 236, and 
Livingston, v. Maryland Insurance Company, 6 Cranch. 274, 
In the same case, it was also ruled, that a voluntary payment by 
an executor to legatees, without taking a refunding bond, does 
not excuse him from the charge of devastavit at the suit of a 
ereditor: That a wife cannot be a citizen of a State different 
from that in which her husband’s domicil is, so as to sue in the 
Courts of the United States; and that, in general, a feme covert 
cannot sue her husband in Pennsylvania; and therefore she has 
six years after discoverture by his death, within which she may 
sue his executors, on a valid contract between them. 

In the case of Train, v. Fisher, p. 8, the Court recognized the 
principle—that when there is a kmitation of a chattel, by words, 
which if applied to freeholds of inheritance, would create an 
estate tail in personal estate, the whole interest vests absolutely 
in the first taker. And on this principle, it was held, that where 
the testator directed his executors to sell his real and personal 
estate, and that the interest of one half of the proceeds should 
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yearly be paid by his executors to H. N., her heirs and assigns 
forever, during her natural life; but that in default of the issue 
of the said H. N_, the said moiety of the principal and interest 
should descend to the next of kin, or heirs at common law, and 
their heirs, &¢c.—H. N. took the moiety absolutely. In Davis, 
v. Havard, p. 165, an award of arbitrators, under a submission at 
common law, fixing a boundary line between the parties, was. 
adjudged conclusive. (Vid. 8. P. in 5 Cowen, 383.) 

By the case of Heger’s Executors, p. 64, which was an ap- 
peal from the Orphan’s Court, the Court recognize and are gov- 
erned by the law as administered by Courts of Equity; and they 
adjudged that where executors purchase the notes of a bank at 
a discount, and with them pay a debt due by the testator to the 
bank, the estate shall have the benefit of such discount, and not 
the executors. ‘If this (the Court said) had been an answer to 
a bill in chancery, calling on the executors to discover what they 
had actually advanced from their own money, to discharge this 
debt, we cannot hesitate or doubt but the Chancellor would de- 
eree, that they should have credit only for that sum.”’ The case 
ef Kuhn, v. Nixon, p 118, shews that the Courts of law in 
Pennsylvania are in the habit, in particular cases, of affording 
relief conformably to Courts of Equity; and that equitable prin- 
eiples are to be applied by a jury in the former, under the direc: 
tion of the Court, in the same manner as legal principles. 

It appears somewhat surprising that in a State which has been 
go long remarkable for the excellence of its law courts, there 
has never as yet been constituted a distinct tribunal for the ad- 
ministration of justice, according tothe settled rules and _prac- 
tice of chancery. Attempts have, however, been made for the 
establishment of such a tribunal, though they have proved un- 
successful. ‘The inconveniences which. generally result from 
the failure of these attempts, have ina great measure been avoid- 
ed in Pennsylvania by the assumption on the part of the Su- 
preme Court, of an equitable jurisdiction not naturally belonging 
to it, and which is considered to be peculiar to a Court of Chan- 
cery. It was declared many years since, by Judge M’Kean, 
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“that equity was a part of the common law of the State,” and 
that the ordinary courts of law were competent to apply its ruler 
under their own forms of proceeding.' This work, we have 
been told, by one of the leading members of the Philadelphia 
Bar, ‘“‘was not achieved at the expence of any innovation upon 
legal forms;” while, at the same time, a large body of equity 
principles (to borrow the language of the gentleman referred 
to) “‘ were clothed in the drapery of the law.’ An action of 
ejectment, for example, is made an equitable action. That is, 
whenever chancery would execute a trust,or decree a conveyance, 
the Courts, with the interposition of a jury, will direct a recov- 
ery in the action just mentioned. The Court determine, whether 
the plaintiff is entitled to relief, and of the extent and mode of it, 
and the jury are merely to ascertain the facts. 

But one of the most interesting cases in this volume, is that of 
Bushel, et. al. v. Commonwealth Insurance Company, p. 173, in 
which the single question was, whether a foreign attachment 
will lie against a corporation incorporated by the laws of anoth- 
er State, as the act of assembly only granted writs of attachment 
against foreign “‘persons.”’ ‘The plaintiffs, it seems, issued a for- 
eign attachment against the Com. Ins. Co. of Boston, Mass. and 
attached certain property belonging to them, in the hands of R. 
and L. as garnishees. A rule was obtained on the plaintiffs, to 
shew their cause of action, and why the attachment should not 
be dissolved, on the ground that it had been issued against a for- 
éign corporation. Mr.C. J. ‘Tilghman being indisposed and 
absent, Mr. J. Rogers gave the opinion. He thought that fore 
eign corporations were within the spirit of the act; and could not 
be persuaded that the Legislature ever intended, that citizens of 
Pennsylvania, who had the property within their grasp, or a lien 
upon it, should be deprived of that lien and depend for the pay- 
ment of their debts, on the laws of a sister State, or a foreign 


Vid. Mr. Du Ponceau’s Eulogium on Judge Tilghman, delivered before the 


Am. Phi. Society, p. 32. 
*Vid. Mr. Horace Binney’s Eulogium, upon Judge Tilghman, delivered before 


the gentlemen of the Bar, in Philadelphis- 
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gevernment. If it were a case of doubtful construction, he 
thought the argument ab inconvenienti would be exceedingly 
strong, and would go far with him, in the determination of the 
case. Mr. J. Duncan, however, it seems, dissented, from the above 
opinion, and did not view the question as one of so much magni- 
tude as had been represented, or consider that such serious mis- 
chiefs would arise from deciding, that the effects of a corpora- 
tion created by a sister State cannot be attached. As to the ar- 
gument ab inconvenienti—he remarked “Inconvenient it may 
be to the party entering into a contract with a foreign corpora- 
tion to be obliged to apply to the forum of another State for jus- 
tice; but the man who contracts with a foreign corporation takes 
his risk of that, and judges for himself whether that inconven- 
lence is, or is not, counter-balanced by the lesser premium, and 
contracts accordingly, as in his judgment, the scales of advantage 
or inconvenience preponderate.’’ But he mentioned this “‘not be- 
cause he thought courts ought to be governed by considerations 
of this kind, where a law is plain and the uniform construction 
has prevailed for more than a century.” As to whether a cor- 
poration was a ‘‘person’’ within the meaning of the act relative 
to foreign attachment, he observed that, in his humble judgment, 
there was a demonstration in the act itself, that natural persons 
were alone intended and alone comprehended. The legislature, 
he said, intended to give to all debtors whom they subjected to 
foreign attachment the right to dissolve it on entering special 
bail, which corporations could not give, because it would not be 
taken: That the debtor corporation was not such an entity as 
eould enter special bail: That it could not be arrested, because 
invisible: That it could not be delivered in bail, because, it could 
not be in custody, or surrendered: He alse placed much stress 
upon the case of M’ Quin v. The Middletown Manufacturing Co. 
in New-York, (16 Johns. Rep. 6,) in which it was held, that the 
legislature of New-York, ina similar enactment contemplated the 
case of a liability to arrest. 


The case last above mentioned reminds us of a discrepancy 
of opinion in respect to the term “‘children’’ as used in statutes 
17 
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of descent and distribution. The statute of descent and dis* 
tribution in Connecticut gives the estate to the ‘‘children” of 
the intestate. It was held in a case before the Sup. Court of 
Errors in that State, Heath v. White reported in the 5 vol. of 
Conn. Kep. p. 228, that by virtue of this word, which is substi- 
tuted for ‘‘/awful issue” an illegitimate child is capable of in- 
heriting real estate from the mother. Mr. C. J. Hosmer, who 
gave the opinion of the Court, said, that was he to be governed 
by the source from which the above mentioned statue derived its 
origin, and from the reprobation of the English law of descents; 
he should hence deduce an argument in favor of the customary 
meaning of the word “children.” But he placed no stress upon 
that ground. He admitted also, that upon principles of policy, 
to secure domestic tranquillity and to discourage illicit commerce 
between the sexes, the law inhibiting a bastard from inheriting 
was originally introduced. But he was not prepared, he said, to 
march abreast of the plain words of the law, and he concurred 
with the late Ch. J. Swifi—that where the meaning of a statute 
is plain and evident it must be construed according to the words; 
and it never could be admitted to give a construction to the stat- 
ute different from the import of the words, from a conjecture that 
the legislature had a different meaning. It was settled, he said, 
nearly 30 years since in Brown v. Dye 2 Root 280, that natural 
children by the same mother are heirs to each other. And on 
the whole, he adhered to the plain meaning of the words of the 
statute, confirmed by a determination in point, and could not ad- 
mit any influence on his opinion from the common law of Eng- 
land; nor from any arguments of political expediency, as furnish- 
ing a better ground for the legislature to recur to, than for those 
whose province it is—jus dicere non dare. But from this construc- 
tion of the learned judge, Bristol J. dissented; and it was rejected 


also by the Sup. Co. of Massachusetts in the case of Cooley et al. 
v. Dewey et al. 4 Pick. 93. The statute of descent in Massachu- 


setts, in providing for a descent to an intestate’s mother, like the 
beforementioned statute of Connecticut, makes no distinction be- 
tween legitimate and illegitimate ‘‘children;” and yet the court 
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held, that the mother of the latter cannot inherit their estate. Mr. 
Ch. J. Parker, who gave the opinion of the court, expressed his 
respect for the opinion of the Sup. Court of Connecticut, but was 
not able to adopt the opinion, that the legislature of Massachu- 
setts, in using the same term, intended to apply the term to those, 
who, by the common law were not deemed children, in a relative 
sense toparents. It was intimated, he said, in the case referred 


to, that the legislature of Connecticut probably intended to 
adopt the principle of the civil law; but he was satisfied, that 
such was not the intention of the legislature of Massachusetts. 
And, it might be remarked, that in the statute of Charles, the 
word children is used as in the Connecticut and Massachusetts 
statutes, but that illegitimate children do notin England inherit, 
or participate in the distribution. 

These cases bring to recollection the observation of Lord 
Coke,—‘“‘that in his time he never knew two questions made 
upon rights merely depending upon the common law;” and the 
same learned and experienced judge feelingly laments the con- 
fusion introduced by injudicious and unlearned legislators. ‘The 
numerous questions which have arisen, and the different man- 
ner in which many of them have been determined, as to the 
intent and meaning of legislative enactments, it is apprehended 
however, are not invariably to be accounted for, on the ground 
alluded to by Lord Coke. For there are statutes which have 
been framed by those most skilled in the science of law, and 
which are the result of the fullest deliberation, that have long 
afforded a fruitful source of controversy; as for example, the 
statute of frauds and the statute of limitations. The evil must 
therefore be considered in some measure incurable, and one 
which will always, in spite of every caution, to a certain de- 
gree exist, as an evidence of the imperfection of every thing 
which is the invention and work of man. There ts, notwith- 
standing, one general rule as to the exposition of statutes in 
which all seem to agree—and that is, the intention of the law- 
giver is to be deduced from a view of the whole, and of every 


part of a statute taken and compared together; and that the real 
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intention, when accurately ascertained will always prevail over 
the literal sense of the terms. When the words are not explic- 
it, (says the learned commentator on American Law vol. lL. p. 
432, and who cites Plowden’s R. p. 205) “‘the intention is to be 
collected from the occasion and necessity of the law, from the 
mischief felt, and the remedy in view; and the intention is to be 
taken and presumed, according to what is consonant to reason 
and good discretion.” In this country, where there exist so 
many distinct and independent judicial tribunals, it is to be ex- 
pected, that a rule thus general and indefinite, should be different- 
ly applied; and accordingly it appears, that in different states, 
which have similar statutes, there has been a difference of in- 
terpretation given to those statutes. 


—p—— 


PRESUMED DEDICATION 


TO THE 






OF ROADS AND STREETS 
PUBLIC. 


‘Tue evidence requisite to establish public highways, is of two 
kinds, Ist—direct, as by shewing that the highway has been 
constituted a public one, by competent authority; and 2dly, 
presumptive; as by evidence of an acquiescence in the owner of 
the soil of the use of a highway, whichis of public convenience, 
by the public. Whether, in the latter case, time be necessary 
to create a presumption of the dedication of a road, or street to 
the public, is a point on which there has not been an _ universal 
concurrence of opinion. Mr. J. Chambre maintained the neg- 
ative proposition, and said that no particular time was necessary 
for such purpose; and that a dedication was not, like a grant, 
presumed from length oftime. But that, if the act of dedication 
was unequivocal, it might take place immediately; and in sup- 
port of this opinion, gives the following instance: Where a man 
builds a double row of houses, with a street between, opening 
at each end, into an ancient public highway, and sells or Jets the 
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houses. Insuch case, he thought, the street became a_high- 
way instantly. (5 Taunt. 137.) In the case put by the learned 
Judge, he seems to have applied the well known principle in re+ 
lation to personal property—viz. that possession is lost with the 

consent of the possessor, when he does some act which mani- 

fests his intention of abandoning possession, as when a person 

throws into the street furniture or clothes, of which he no longer 

chooses to make use. The instance he puts, is, however, a very 

extreme case, the strongest perhaps, which could be offered in 

support of his opinion. In relation to this opinion, it has been 

very judiciously observed—‘‘Before the supposed street were 

finished, the question of dedication clearly could not arise; for 

although a way would be requisite, while the houses were build- 
ing, for the purpose of conveying materials, it would not be nec- 
essary, in order to exclude the public, that sach way should be 

inclosed. (Ib.) If so, surely the lapse of a few days, or of a 
few weeks after the completion of the street, before the erection 

of a gate at one, or eachend of it, could not amount to decisive 
evidence ofa dedication, or prevent the owner of the soil from 
confining the general use of the road (as might always have 
been his intention) to the accommodation of the particular 
householders.” (Mathews on Presump. Ev. p. 318.) 

The position advanced hy Mr. J. Chambre is partially support- 
ed by a case reported in 2 Strange, p. 1004, upon atrial of an 
action of trespass, in which it appeared, that the place, where 
the supposed trespass was committed, was formerly the “proper- 
ty of the plaintiff, who some years before built a street uponf it, 
which had ever since been used as a highway. That the de- 
fendant had land contiguous, and parted only by a ditch—that 
he had laid a bridge over the ditch, the end of which rested on 
the highway. For the defendant it was insisted, that by the 
plaintiff's making it a street, it was a dedication of it to the pub- 
lic; and therefore, however the defendant might be liable to an 

‘udictment, yet the plaintiff could not sue him as for a trespass 
w private property. The Court said it was certainly a dedica- 
tion to the public, so far as the public had occasion for it, for 
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right of passage, but it never was understood to be a transfer of 
the absolute property in the soil. A similar opinion was advanc- 
ed at Nist Prius, by Lord Ellenborough, in Rex v. Loyd, 1 
Camp. p. 260, which was an indictment for obstructing a high- 


way. Itappeared, that the place in question was a narrow pas- 
sage lying on the north side of Snow Hill, in the city of London, 
called ‘‘Cock Court;” and being of an oblong shape, led from 
one part of this street to another, without having any outlet else- 
where. The houses about it, once belonged tothe same indi- 
vidual; and the defendant, having purchased those at the top of 
the Court, built a wall across there, intercepting all communica- 
tion between the two sides, unless by way of Snow Hill. ‘Tull 
then, the passage had been open as far back as could be remem- 
bered; and though it could, in general, be of no use to those walk- 
ing up and down Snow Hill, the route being circuitous,yet it was 
a public convenience when the street was blocked up by a crowd. 
The passage had been long lighted by the city of London, and 
there had: never been any chain across it, or any mark to denote 
it’s being private property. Lord Ellenborough thought,that ifpla- 
ces are lighted by public bodies, this is strong evidence of the 
public having a right of way over them; and to say, that this 
right cannot exist because a particular place does not lead con- 
veniently from one street to another, would go to extinguish all 
highways, where there is no thoroughfare. ‘If the owner of the 
soil (he said) throws open a passage, and neither marks by any 
visible distinction, that he means to preserve all his rights over it, 
nor excludes persons from passing through it, by positive prohib- 
‘tation, he shall be presumed to have dedicated it to the public.” 

Time, however, in every instance, where the question has 
come directly before the Courts, has been considered an impor- 
tant feature in the case. Indeed, it is certain, that other Judg- 
es have viewed the subject in a very different light, from Mr. J. 
Chambre; and it may confidently be laid down, that whenever 
a public right of way in a road or street, is claimed on the 
ground of a presumptive dedication, it is essential, in order to 
establish such presumption, that the owner of the soil has for 
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some period, submitted to the general usage. (Mathews on 
Presump. Ev. 31%.) 


But what precise time may be considered 
demonstrative of the land owner’s acquiescence has not yet been 


determined. Although the lapse of twenty years may not be 
necessary, yet the incompetency of a lapse of two, or three 
years has been expressly decided. Thus,in Rez. v. Hudson, 
Strange 909, which was an information in 5 Geo. 2 for stopping 
up a common footway: the defendant produced a lease made for 
56 years, of the way, to the intent it might be a passage during 
the term; and the term expired in 1728. Raymond. Ch. J. 
held the defendant not guilty, and as to the leaving the way open 
since, he said, that would not be long enough to amount to a gift 
of it to the public. In one case siz years, (vid. the case alluded 
in the note 11 East 376 n.) and in another, before Lord Kenyon, 
where the user began during the existence of a lease which had 
since expired, eight years were held sufficient. (Rugby Chari- 
ty v. Merrywceather in the note 11 East 376.) But Lord Ken- 
yon’s opinion has not received the general approbation of the 
later judges. If, said Lord Ch. J. Mansfield, “eight, or six 
years be enough to shew a relinquishment to the public, why 
may not one? Why may not half a year? It would then be 
necessary for every reveisioner, he said, coming into posses- 
sion of his estate after a lease, instantly to put up fences all 
around to prevent dedications.” (Woodyer v. Hadden 5 Taunt. 
142.) Inthe case of Wood v. Veal 5 B. and A. 454, Holroyd J. 
thought that the above opinion of Lord Kenyon ‘‘was somewhat 
shaken by the observations of Lord Ch. J. Mansfield in Woodyer 
v. Hadden.” And in the same case, Best J. observed, ‘“‘no man 
has a greater respect for the learned Judge who decided the case 
ef the Rugby Charity, than I have, but I think that decision 
was a departure from principles usually received in the law.”— 
Every case of this sort, it is probable, would be determined by its 
ewn circumstances; and as in the case put by Mr. J. Chambre, 
where an intention to dedicate is plainly signified from the out- 
set, a submission te the public usage for six or eight years, or 
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possibly for a less period, would preclude the owner of the land 


trom re-asserting his right. 

But under whatever circumstances a street begins to be pub- 
ficly used, the unmolested enjoyment of it for the time limited by 
the statute of limitations, with a .knowledge of the owner of the 
inheritance, must be deemed conclusive evidence of a dedication. 
(Gelatian v. Gardner 7 Johns. 106.) For the general principle 
being admitted, that acquiescence for some period of time will 
establish the public right, it follows, by analogy to decisions con- 
cerning private rights of way, that twenty years will operate to 
establish that of the public. And the Sup. Court of the state of 
Vermont have lately decided to that effect. The period pre- 
scribed in that State, for the right of entry upon lands, is fifteen 
years. The case referred to related to the green square in the 
village of St. Albans, which was not laid out by public authority, 
er conveyed by deed, but was dedicated about 35 years before by 
the then proprietor of the land. It was cleared up and levelled by 
the inhabitants, and has been constantly used as a public square 
ever since. Recently, the grantee of the proprietor, asserted a 
elaim to it; and an individual, under him, placed a_ building on 
the square. An indictment at common law, for a nuisance toa 
common highway, was found by the Grand Jury: the verdict of 
guilty rendered by the petit Jury: and the questions of law re- 
served to be settled by the Supreme Court. The Supreme Court 
decided, that in order to constitute a public highway, it was not 
necessary that it should have been surveyed, laid out, and re- 
corded, &c. agreeably to the statute; but that a highway might 
be created by a simple dedication of the land to the public use 
by the proprietor, or owner, and the reception of it by the public; 
that fifteen years use, was sufficient evidence of the dedication, 
and acceptance; that therefore, the public would acquire a right 
to use it as a highway, which could be enforced against even the 
proprietor; and that for any obstruction to it, an indictment lay 
at common law.’ 


‘Vid. The St. Albans’ Repertory, of January 22, 1929, 
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WHETHER FRAUD IS A SUFFICIENT ANSWER, IN AN 


ACTION AT LAW, TO A PLEA OF THE STATUTE OF LIMITATIONS. 


The very important question whether fraud committed under 
such circumstances, as to‘conceal a knowledge of it (and thus 
prevent a plaintiff’s assertion of his right within the time 
limited by the statute of limitations,) be a sufficient answer 
to a plea of that statute in a court of law, is a ques- 
tion which has been the occasion of conflicting decisions. In 
Great Britain there isclearly a marked and manifest distinction 
between a plea of the statute of limitations in a court of law, 
and in a court of equity. The effect of such a plea in a 
court of equity is well given by Lord Redesdale. Although 
the statute, he says, does not, in terms, apply to suits in 
equity, it has been adopted there, as arule prescribed by the leg- 
islature. Andthe reason he offers, why,if the fraud has been 
concealed by the one party, until it has been discovered by the 
other, within six years before the commencement of his suit, it 
shall not operate as a bar, is this: that the statute ought not in con- 
science to run; the conscience of the party being so affected, that he 
ought not to be allowed to avail himself of the length of time.’ In- 
deed, it may be considered as a well settled maxim, in equity, that 
no length of time is a bar, in cases of fraud. The only instance, 
however, afforded by the English books, in support of this posi- 
tioh, in a court of common law, is where the replication, after set- 
ting forth the means by which the plaintiff, had been defrauded, 
went on to state, that the plaintiff, at the time of the assignment, 
and of paying the money, was ignorant of the falsehood of the 
assertions, and of the fraud so practised upon him, and did not 
discover them, until within the space of six years next before su- 
ing out of the writ. Lord Mansfield was of opinion, that the 
replication had charged no fraud on the defendant, but said, “there 
may be cases, which fraud will take out of the statute of limita 
tions.””* This dictum of Lord Mansfield, was considered by Mr. 


iHoveden v. Lord Annesley, 2 Sch. & Lef. 634. and vid. Kane y. Bloodgood, 
7 Johns. Ch. Rep. 90. Coster v. Murray, 5 Johns. Ch. Rep. 52°. 
* Bree v. Holbeck, Doug. 654. 


18 
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J, Spencer, in an important case in the State of .Vew- York,’ as the 
only instance, in which, such a position was ever advanced in 
Westminster Hall, and he thought, that as his Lordship had an in- 
clination to intrench on courts of equity, that mere dictum could 
not be regarded as authority. It is stated, however, in a late 
English treatise on the law of contracts, (Chit. on Con. 313,) 
that it appears not to be settled, whether fraud in the defendant 
prevents, or suspends, the operation of the statute upon a pecunia- 
ry demand, arising against him upon such fraud. But, the same 
author in continuation says, there would probably be much diffi- 
culiy at law, in setting up, even an undiscovered fraud, of which 
the defendant was conusant, as an excuse for not suing for a 
debt within six years. 

It has, at any rate, been expressly decided, in this country, by 
courts of law, that where there is fraud, the statute does not op- 
erate, until the party is conscious of it.” Thus, in the Supreme 
Court of Massachusetis, a question arose ona replication which 
showed the impracticability, if not impossibility of discovering the 
fraud. The replication stated, that the defendant fraudulently and 
deceitfully concealed the bad foundation of a road he had engaged 
to make, the unsuitable materials, and the work unfaithfully ex- 
ecuted, by covering the same with earth, and smoothing the sur- 
face, so that it appeared to the plaintiffs, that the contract had 
been faithfully executed. Parsons, C. J. held, that the replica- 
tion must disclose a fraudulent transaction in the defendants, by 
which the time when the cause of action accrued, must have 
been fraudulently concealed fromthe knowledge of the plaintiff, 
until a period within six years before the action was commenced. 
And, that, where the delay in bringing the suit is owing to the 
fraud of the defendant, the cause of action against him ought not 
to be considered as having accrued, until the plaintiff could obtain 
a knowledge that he had a cause of action; and that if this knowl- 
edge is concealed from him by the defendant fraudulent- 
ly,'the court would violate a sacred rule of law, if they permitted 


‘Troup v. Smith, 20 Johns. 33. 


*Jones y. Conoway, 4 Yeates, 109. Massachusetts Turnpike Company v. 
Field, 3 Mase. Rep. 201. Homer v. Pish. ] Pick. 438. Wells v. Fish,6 Pick. 74. 
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the defendant to avail himself of his own fraud.' The only cases 
referred to by C. J. Parsons are the before mentioned authority 
of Lord Mansfield, Bree v. Holbeck, and the South Sea Company 
v. Wymonsdell.2 The Supreme Court of the State of New-York, 
discarded entirely the above doctrine. And Spencer C. J. while 
he admitted it to be sound in equity, thought that courts of law are 
expressly bound by the statute: That the statute related 
to specified actions, and declares that such actions shall be com- 
menced and sued within six years next after the cause of such 
actions accrue, and not after,—thus, not only affirmatively declar- 
ing, that within that time, these actions are to be brought, but inhib- 
iting their being brought after that period. He knew, he said, of 
no dispensing power, which courts of law possess, arising from 
any cause whatever, and it seemed tohim, that where the legis- 
lature in the same statute, gives an extension of time in case of 
reversal of judgment, in cases of infancy, coverture of the feme, 
&c. that it would be an assumption of legislative authority to in- 
troduce any other proviso. The plaintiff’s case, he said, might 
be avery hard one, but that afforded no reason for construing 
away a statute of great public benefit, and which, in many 
cases, is a shield against antiquated and stale demands.’ The 
same doctrine is adhered to in North Carolina and Virginia, 
where the remedy in cases of fraud, &c, is confined to courts 
of Chancery.* But at the October term of the Circuit Court for 
the District of New Hampshire, 1828, Sherwood y. Sutton,’ be- 
fore Mr. J. Story, in an action on the case for deceitful represen- 
tation in a sale, the statute of limitations was pleaded in bar. The 
plaintiff replied that there was a fraudulent concealment of the 
deceit until within six years. It was held, that the replication 





Massachusetts Turnpike Company v. Field 3 Mass. Rep. 201. 

#3 P. Wms. 143. The Supreme Court of the State of Maine have also recog- 
nized indirectly the same doctrine. Thus, they have decided, that where money 
has been paid more than six years for a consideration recently discovered to be 


of no value, and no fraud is imputable, the statute isa good bar. Bishop ¥. Lit- 
tle, 3 Greenleaf, 405. 


3Troup v. Smith, 20 Johns. 33. 


“Hamilton v. Sheppard, 2 Murphey, 115. Callis y. Waddy, 2 Munf. 511, 
*Not yet reported. 
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was a good answer to the plea. The opinion of the learned 
Judge, was founded on the ground, that in England there 1s a 


uniform course of equity decisions in favor of the doctrine, and 
no inconsiderable weight of common law authority in the same 
direction, and none, not even a dictum against it; that in Amer- 
ica, courts of law in at least four States, have adopted it; that if 
a different rule be proper in States having a general equity juris- 
prudence, the same rigid construction ought not to apply to the 
other States, where it is excluded; and that in the State courts 
which are governed by a legal jurisprudence, most consonant 
with and influencing that of New-Hampshire, it has been estab- 


lished in the most solemn manner, 


—<——— 


THE NEW LAW SCHOOL IN DEDHAM, MASS, 


It will doubtless be recollected, that Theron Metcalf, Esq. of 
Dedham, Massachusetts, announced, several months since, his 
plan of opening a law school in that town. This plan has since 
been carried into effect. His course of lectures commenced on 
the first day of October last. It is gratifying to learn, that the 
prospects of this new institution are highly satisfactory. Mr. 
Metcalf, we understand, is desirous that the pupil, before he 
comes to him, should have an acquaintance with the standard 
writers on moral philosophy, and also some knowledge of natural 
law and the law of nations. The plan which this gentleman has 
adopted in his instruction is not so much to go over a great deal 
of ground, and give an acquaintance with a variety of subjects, 
as itis to bring his pupils to a very careful analysis and thorough 
understanding of a few of the most important subjects, and 
then teach them how to investigate all other legal topics as they 
advance in their professional studies, whether under other in- 


structions, or alone, after their admission to the bar. Mr. Met- 
calf is one of those lawyers whom “‘Juvat accedere fontes,” and 
he, accordingly, requires of his pupils a careful and even skep- 
tical perusal of the reported cases referred to in his lectures; 
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expecting them to master these cases between the lectures. If 
they find time for other reading, he advises them how to em- 

ploy it. Another thing required, is, the frequent discussion of 

questions put into the form of reed life, at the bar—questions 

connected with the subject of a preceding lecture, andof Mr. M's 
own suggestion or selection. In the course of instruction adopt- 

ed, Coke upon Littleton and the doctrines of the feudal system 
are discarded from the pupil’s notice for the first two years.— 

The lectures commence with the subject of contracts, for this rea- 
son, that the law of contracts is principally founded on the basis of 
ethics and general law. It should not however be inferred that 
Mr. Metcalf entertains a disrespect for ancient law, for, we may 
venture to say, there is no lawyer in our country, who has ex- 
plored the recesses of legal antiquity more thoroughly, or who 
has attached more importance to Glanville, Fleta, the Year Books 

§c. than that gentleman. But when he assumes the office of 
conducting the inexperienced student to a competent knowledge 
of jurisprudence, he judiciously avoids the danger of discouraging 
him in the outset, by the perplexing and complicated doctrines of 
tenures and estates; to comprehend which, the student is too of- 
ten obliged to have recourse, in the words of Lord Coke, “to 
some other time, and some other place.” 

The manner in which Mr. Metcalf iectures on the subject of 
contracts is as follows: Begmning with simple contracts, he 
treats at large of every part of the extended definition of a con- 
tract, as given by Mr. Chitty Jun. viz: ‘‘a mutual assent of two 
or more persons,competent to contract, founded on a suflicient 
and legal motive, inducement, or consideration to perform some 
legal act, or omit to do any thing, the performance:»whereof is 
not enjoined by law” (vid. Chitty on contracts p. 3.) As to the 
requisite of mutual assent —he undertakes to shew that the as- 
sent must be free as well as mutual; and discusses in relation 
to the same point the law of duress and also the lawasit regards 
mistake, or what the civilians call error in re, shewing the distine- 
tion between the civil and common law in the application of the 
principle. He then proceeds to shew, that the assent must be 


Se A OTT Sal OES LE IO 8S ETS TI Sg SNEED BITRE RNS: 


Ryo aay 


i 
5 
: 

' 

: 
: 
¢ 





144 LAW INTELLIGENCER. 


fairly obtained, referring to the fraud which will ennul 
the contract. ‘The parties competent to contract are made the 
next subject for consideration; and here, the incapacity of idiots, 
lunatics, drunken persons, slaves, infants, femes covert, outlaws, 
and persons allainted receive a due share of attention. The 
doctrine as regards infants Mr. Metcalf investigates very mi- 
nutely. Outfaws and persons attainted are considered in refer- 
ence to the provision of the constitution of the United States as 
to attainder. ‘I'he law as to agents, attornies, partners, guar- 
dians, corporations, administrators, &c. is the next subject of 
attention. ‘‘hen comes the subject of consideration, which Mr. 
Metcalf treats with great particularity. In considering “the 
thing to be done or omitted,” the doctrine of illegal contracts is 
very fully investigated, more especially, of those contracts 
which are collateral to those that are confessedly illegal. Then 
comes the interpretation of contracts, and their obligation under 
the Constitution of the United States. The distinction between 
simple and speciality contracts in relation to the abovementioned 
points isregularly noticed. ‘hen the different kinds of simple 
contracts, as bailments, sales &c. &c. receive attention. Next, 
the remedies for breach of simple contracts, with the rules of 
pleading and evidence are carefully stated; and next, the reme- 
dies &c. for a breach of specialty contracts. Pleading, it is 
intended, shall be treated of with great thoroughness. 

It is not our design in giving this notice to eulogize the gen- 
tleman who has assumed the important duty abovementioned.— 
We shall nevertheless hazard the assertion, that the strictest in- 
quiry can result in nothing short of the most complete convic- 
tion of his ability and qualifications. 

The Supreme Court, and Court of Common Pleas of Massa- 
chusetts each sit four weeks in Dedham, which affords a great 


advantage to the law students. For beauty of situation and 
salubrity of air, that town is surpassed by few, if any, in this 
country. Its vicinity to Boston and Cambridge (the distance 


being only about ten miles) will doubtless be considered as 
another advantage. ‘The terms of instruction are One Hundred 
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Dollars per annum, and pro rata for a less period. Two 


dollars and fifty cents per week will obtain unexceptionable 
board and lodging. 


i 


EFFECT OF THE CONFESSIONS OF A PRISONER 


UNDER A HOPE OF PARDON, 


[rROM A LATE ENGLISH PAPER. | 


The case, which was tried at the last assizes at Taunton, 
before Mr. Justice Littledale, now came on for argument before 
the twelve judges, upon the point of law reserved by the learned 
judge. ‘The prisoner was indicted for the wilful murder of Ma- 
ria Bagnell, his fellow servant, at the house of a lady of the 
name of Cox, residing at Bath. On being apprehended, he de- 
nied being concerned in the murder, and endeavored to make it 
appear that the deed had been perpetrated by thieves, who had 
broken into the house. A day or two after- his apprehension, 
and while he was laboring under the greatest depression of 
mind, the chaplain of the gaol, whom he sent for, so strongly 
excited his feelings by representations of the inefficacy of all 
religious services unless he made a full confession of his crime, 
that the prisoner was induced to confess his guilt, which he had 
previously denied in the most positive manner, both to the chap- 
lain and gaoler, by the latter of whom the confession was given 
in evidence against him on his trial. Previous to its being re- 
ceived, Mr. Serjeant Bompas and Mr. Moody (the prisoner’s 
counsel) objected to it as inadmissible; but, after considerable 
discussion, the learned Judge received it, rescrving the ques- 
tion of its inadmissibility for the opinion of the twelve judges. 
The prisoner was convicted, and received sentence, but his ex- 
ecution had been respited until the decision of the judges should 
be known. ‘Their Lordships now assembled to hear the argu- 
ments of counsel upon the point submitted for their considera- 
tion. 

Moody appeared as counsel for the prisoner, and commenc:- 
ed his address to their lordships by reading a portion of the evi- 
dence given on the trial. It appeared that when the chaplain 
first visited the prisoner, he found him ina perturbed state of 
mind, with the Bible, Prayer-book, and Whole Duty of Man 
before him. The prisoner requested the chaplain to read and 
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pray to him, saying that he was unable to do so himself. ‘The 
chaplain then entered into conversation with him, and read to 
him the Communion Service, commenting upon it as he pro- 
ceeded. He then, in a very impressive manner, exhorted the 
prisoner, if he he vd any W eight of sin pressing upon his mind, 
to make confession of it, telling him that unless he did so, no 
religious consolation ai be afforded him. ‘The reverend 
gentleman also explained to him the nature and qualities of re- 
pentance, and recommended him, if he was guilty of the crime 
of murder, to avail himself of the promises of Scripture by mak- 
ing a full disclosure. The gaoler, it seemed, had previously 
told the prisoner that he believed him to be the murderer ; and 
he chaplain also, at one part of the interviews, communicated 
his suspicions to the same effect, and repeated, that while the 
prisoner concealed his guilt, no religious advice could afford 
him any real comfort. ‘The prisoner became greatly agitated, 
and the ch: aplain thinking he was about to make a confession, 
proposed sending for the gaoler to receive it. ‘The prisoner did 
not, however, make the dise losure on that occasion; but after a 
second interview with the cha plain, (heving become very much 
affected by his discourse,) he made a full confession to the gaol- 
et, who, as stated above, deposed to it on the trial. The chap- 
lain, who was also examined as a witness, stated, that he did not 
tell the prisoner that if he made a confession, it would be better 
for him in this world, but only that it would be better for him 
before God. The gaoler stated, that he cautioned the prisoner 
before making the confession, and recommended him not to dis- 
close any thing unless it was what he wished the mayor and 
magistrates to be made acquainted with; for every thing he said 
would be communicated to them. A subsequent confession was 
made before the mayor of Bath, after a formal caution to the 
prisoner to avoid making it if he wished to avert the conse- 
quence of its being used against him. ‘This second confession 
was reduced to writing, and given in evidence on the trial. The 
prisoner afterwards made other confessions to the constables, 
who also deposed to them at the trial. ‘The learned counsel 
haying read the evidence disclosing the facts as stated above, 
proceeded to argue, that the conviction was illegal, having been 
founded oa evidence that could not be legally received. It was 
un admitted rule of law, that no evidence could be received 
against a prisoner, unless it had been made voluntarily, uninflu- 
enced by threats or promises, or hopes or fears. In the present 
case, the prisoner had asserted his innocence, so long as he had 
retained his self-possession, and had not made the confession 
that’ was given in evidence against him until he had been prac- 
tised upon by the chaplain, who had worked both upon his spir- 
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itual and his temporal hopes and fears. It was clear that the 
chaplain, acting perhaps with the best motives, had lent the in- 
fluence of his sacred character in aid of the police, with whom 
he was in constant communication. The learned counsel then 
proceeded to comment upon the facts contained in the evidence 
of the chaplain, showing the efforts he had used, during two suc- 
cessive days to bring the prisoner’s mind into a state to confess 
his guilt. He had positively asserted his innocence until, suf- 
fering under the extreme of depression and agitation, his feel- 
ings had been worked upon, and then he was induced, under 
the belief of bettering his condition in this world, to make the 
confession he had done. he learned counsel then cited seve- 
ral cases from Burn’s Justice (where, he said, all the important 
decisions upon the subject were collected) to show that a con- 
fession made under such circumstances was not admissible evi- 
dence. In the case of Rex v. Sarah Neate, who had been con- 
victed of arson, on confession made, first to her mistress, whose 
house she had burned, and who told her thatif she confessed, 
God would forgive her, but did not tell her she herself would not 
forgive her, and also had the next day made the same confession, 
to a person who told her that her mistress had declared to him 
that she had confessed having burned the house, the twelve 
judges, after a solemn argument, decided that the prisoner’s mis- 
tress, when she told her, that if she confessed, God would 
forgive her ; having concealed from her that she herself would 
not forgive her, the confession was not voluntary, and could not 
be received in evidence against the prisoner, and as the second 
confession was the consequence of the first, that was also inadmis- 
sible. Inthe case of Rex v Sexton, (for Burglary) which was 
tried before the present Chief Justice of the Common Pleas, at 
Norwich, evidence was given by the constable who had the 
prisoner in custody, that the prisoner said, “If you will give 
mea glass of gin, I'll tell you all about it.” 'T'wo glasses of gin 
were given him, and he made the confession which was tender- 
ed in evidence, but the learned judge refused to receive it, as 
not being made voluntarily, and observed that officers ought not 
to be allowed to tamper with prisoners for the purpose of extort- 
ing confessions from them. In the case of Rex v. Retford, (for 
muider) which was tried at the Devon assizes for 1823, the 
same learned judge directed an acquittal under circumstances 
very similar to the present. In that case it appeared that the 
clergyman had gone to the prisoner, who was in custody at a 
public house, and without giving him any caution that his con- 
fession, if he made any, would be used against him on his tri- 
al, obtained from him a confession, after having dwelt upon 
the heinousness of the crime and the denunciations of Scripture 
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against it. The learned Judge in that case said, the prisoner 
had been thrown off his guard, having considered his spiritual 
adviser his confidential friend, and therefore the confession could 
not be given in evidence against the prisoner. In the present 
case the confession had been made under a hope of the prison- 
er’s of obtaining some immediate temporal and spiritual consola- 
tion, afier he had been tormented by religious pains and terrors, 
The learned counsel repeated his observation, that the chaplain 
had exceeded his duty in this case. He had perverted the in- 
fluence which his sacred office gave him over the mind of the 
prisoner, and had extorted from him the confession by exciting 
his hopes and fears. The chaplain had, in fact, made himself the 
tool of the police, who, finding that the charge could not be 
established against the prisoner without his own confession, em- 
ployed the chaplain to praciise upon the prisoner in that way, 
which no other person had the opportunity of doing. 

Lord Tenterden said he saw no ground whatever for imputing 
to the chaplain that he had improperly lent himself to the purpos- 
es of the magistrates. He had gone to the prisoner at his own 
desire. 

Moody said, he was aware that the prisoner had expressed a 
wish to have the chaplain sent for, but it appeared that before 
he went to the prisoner, the chaplain had an interview with the 
mayor, whom he also saw after his first interview with the pris- 
oner; and the inference to be drawn from that circumstance 
was, that the chaplain was acting as the immediate agent of the 
police, and assisting in their purposes. It was, he contended, 
impossible that the conviction could be held legal upon 
evidence of a confession obtained under such circumstances 
as the one in question had been. The prisoner had been led to 
believe that an open confession was essential to absolution ; and 
thus had a false impression been created on his‘mind. He had 
been worked into a state of religious terror, and thought that 
unless he made a confession he should be entirely deprived of 
comfort or consolation in this werld. Their Lordships had no 
idea of the impressive manner of the chaplain, and how much 
it was calculated to influence the mind ofa person in the situa- 
tion of the prisoner. ‘Those only who heard him give his evi- 
dence on the trial covld imagine the effect of his exhortations 
and admonitions to the prisoner. The impressiveness of his 
manner was felt by every one in court, and by none more than 
by the learned judge. Littledale J—His manner was certain- 
ly very impressive. The Learned Counsel then proceeded to 
make some further general obervations, and referred to a case 
in 1. Haggard, in which Lord Stowell had declared, that confes- 
sions of prisoners was a species of evidence, which ought to be 
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regarded with distrust as being likely to be received in evidence 
against him. It would have the effect of altogether depriving 
prisoners of spiritual assistance; for it would go forth to all the 
gaols in the kingdom, that if any of their unhappy inmates, with 
the painful feelings that became their situation, were to accept 
of the pious services of the clergyman, the probable conse- 
quence would be, that he would work so on their religious feel- 
ings, and the agonized state of their minds, as to induce them 
to make a confession which would afterwards be given in evi- 
dence against them. With such an impression they would 
abandon all idea of having any communication with the clergy- 
man, whose sacred character, too, would suffer materially by 
the opinion which would then prevail, that they took advantage 
of the religious distresses of prisoners, and exerted the influ- 
ence which their spiritual oflice gave them, to procure confes- 
sions of guilt for the purpose of securing the prisoner’s convic- 
tion. At present the prevalent opinion in gaols was, that the | 
chaplain never interfered with the temporal concerns of the pris- 1 
oners unless at their own request, and the prisoners therefore 
reposed confidence in their spiritual advisers ; but if once they 
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should be imbued with an impression that the clergyman comes : 
to them, not to administer religious consolation, but to induce 
them, by the exercise of spiritual influence, to make a confes- of 
sion of their crimes before trial, in order to use those confes- | 
sions against them, they would henceforth consider that sending ) 









for the clergyman, was the same thing as delivering themselves b 
up to the executioner ; and those who stood most in need of re- f 

ligious consolation would be then totally deprived of its bless- . 
ings. Such a consequence as this would be a greater evil than 

allowing a prisoner to escape from the hands of justice. At 4 
the conclusion of the learned counsel’s argument, which occu- ! 
pied nearly three hours, their lordships adjourned the further 
consideration of the case. [To be continued. | 
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JUDICIARY INTELLIGENCE, 


Supreme Court of Maine.—The fifth volume of the Reports of 
Cases adjudged in the Supreme Court of Maine, is now pre- 
paring for publication by Mr. Greenleaf, and is already in 
press. M : 

Supreme Cou t of Massachusetts.—After a laborious term in | 
Boston for seveial weeks, it being the regular term for hearing 
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and deciding law questions, this court, on Monday, fifth April, 
adjourned until Tuesday, the ninth day of June next, when some 
interesting and important cases are to be heard. 

The Reports of Cases adjudged in this Court have lately been 
published in No, 1, of the sixth volume of Pickering’s Reports. 


Supreme Court of the Siate of Connecticut.—The sixth volume 
of the cases adjudged in this Court, has lately made its ap- 
pearance, 


Supreme Court of New York.—The volume Ist, of Mr. Wendell’s 
Reports, containing the cases adjudged in this Court, has lately 
been published. Mr. Wendell’s predecessor, it will be recol- 
lected, was Mr. Cowen, who has been created a Circuit Judge 
of the state, for the fourth circuit. 


Court of Chancery of New York.—Vice Chancellor.—The fol- 
lowing bill has been brought into the House of Assembly: An 
act for the appointment of Vice Chancellor for the first circuit. 

The people of the State of New York, represented in Senate 
and Assembly do enact as follows : 

Sec. 1. There shall be an officer of the Court of Chancery 
who shall reside in the city of New York, and be denominated 
the Vice Chancellor of the First Circuit. 

Sec. 2. He shall be of the degree of Counsellor of the Court 
of Chancery; shall be appointed in the same manner, and hold 
this office by the same tenure as the Circuit Judges, and shall 
receive an annual salary of dollars, to be paid quarterly out 
of the general fund of the State. 

Sec. 3. After the thirty first of December next, he shall have 
and execute the jurisdiction and power, and perform the duties, 
which by the revised statutes are conferred upon and required to 
be performed by the Circuit Judge of the first Circuit, as a Vice 
chancellor of the Court of Chancery—and as to such jurisdiction, 
powers and duties shall be substituted in the place of the said 
Circuit Judge. And allthe provisions of the Revised Statutes 
which are applicable to the said Circuit Judge as a vice Chan- 
cellor, shall be considered as applying to the Vice Chancellor 
of the’ first Circuit, to be appointed under this act. 

Sec. 4. Until the third part of the Revised Statutes shall 
commence and take effect as a law, the Vice Chancellor of the 
first circuit shall hear and decide such matters and causes in 
in Equity, pending in the Court of Chancery, as may be refer- 
red to him by the Chancellor for that purpose, under such regu- 
lations as the Chancellor may prescribe—but all decrees and or- 
ders made by him shall be subject to the appellate jurisdiction of 
the Chancellor, 


Supreme Court of the United States.--The Supreme Court ad- 
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journed on Friday, the 20th March. During the session _fifty- 
three causes were disposed of, which left on the docket one hun- 
dred and one causes, one week of the term, it will be recollected, 
was entirely lost, in consequence of the absence of several of 
the Judges, whose arrival at Washington was, by unavoidable 
circumstances, delayed. Had it not been for this circumstance, 
the docket would have been still more reduced. 

The decisions of the late term will be published in Philadel- 
phia, in the course of July next. 


Circuit Court of the U. S. First Circuit—The fourth volume 
of the Reports of the Cases adjudged in this Circuit, before Mr. 
J. Story, has been for some time in press, and w il very soon 
be published, Mr. Mason is still the Reporter. 


eine 


LATE AND IMPORTANT DECISIONS. 


Aquatic Righis. At the Yorkshire Summer Assizes, in Au- 
gust last, in the case of Burbeary vs. Greaves, the plaintiff con- 
tended he had a right to have the water of a rivulet come to his 
land; and complained that the defendant had wrongfully prevent- 
ed the water from coming to his land, and that thereby he had 
sustained a damage. Mr. J. Baile ys said “If the diversion was 
intended to be for temporary purposes only, then, unless actual 
damage was done, the plaintiff was not entitled to make a com- 
plaint, or to bring an action. But if he was deprived of the wa- 
ter in such a way, that he sustained damage; or if the deprivation 
was intended to be permanent, a verdict must be found for-the 
plaintiff.” The Jury gave a verdict for the plaintiff, and:40s, 
damages. Mr. J. Bailey, —‘Do you find that the plaintiff has 
sustained any een The Foreman,—“ Yes.” [Sheffield 
Mercury of August 2, 1828. 


Tnability to Military Duty. In the case of the State y. Fort, 
lately determined in the Superior Court of Georgia, the question 
presented was, whether the defendant, who was one of the Justi- 
ces of the Inferior Court, could be required to perform military 
duty. Judge Davies, who gave the opinion of the Court, referred 
to the Constitution of the U. States, which gives to Congress the 
power to provide for the organizing, &c. of the militia ; and al- 
so to the act of Congress of 1792, for carrying this power into 
effect,—the first section of which exempts all persons who were, 
or might thereafter be exempted by the laws of the respective 
States, from Militia duty, Tis opinion was that under this ex- 
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emption, must be included, as well those persons who were ex- 
empted by the staiule laws of the States, as those who were ex- 
empted by the Common Law, in those States, where the latter 
had been adopted. It was admitted, that by the common law, all 
Judicial Officers are privileged from Militia duty; though they 
had not been expressly excepted by the Legislature of Georgia. 
The Judge concluded his opinion as follows : 

“Upon the whole and aiter the best investigation which I am 
enabled to give the subject, 1 am constrained to believe that the 
Legislature was disposed to leave the subject of exceptions to be 
regulated by those rules and principles which were of force be- 
fore the passage of the act of 1792, so far as they were applica- 
ble to the condition of the country, and our system of govern- 
ment. I am not disposed to consider this question with refer- 
ence exclusively to the common law principle which is applicable 
to such questions, but to consider it with reference to those prin- 
ciples which grow out of the existing state of things, and the form 
and structure of our government, and the order and arrangement 
of its various departments. Without laws no government can 
exist, and unless the laws are regularly administered, they be- 
come a mere mockery, and inefficient for the purposes for which 
they were designed. Subject those officers to whom the Consti- 
tution has given the power, and upon whom it has imposed the 
duty of expounding and administering the laws to the performance 
of militia duty, and you prostrate and render dependent one of 
the departments of the government, and deprive the citizens of 
that security for their lives and property which it should be the 
object of every government to secure to them, and in no govern- 
ment, in a more eminent degree than that under which it is our 
happiness, and should be our pride to live. 

The defendant is therefore discharged,” 

Trover.—English Court of Common Pleas.— Stephenson v. 
Hart.—This was an action of trover, to recover the value of cer- 
tain goods which the defendant, who is a carrier, had undertaken 
to convey safely from Birmingham to London, but which by his 
alleged negligence, were not delivered at the place to which 
they were directed, in consequence of which they were lost to 
the plaintiff. The case was tried before Lord Tenterden at 
Warwick, during the last summer assizes, when it appeared 
that the plaintiff, who is a person in business in Birmingham, 
had disposed of goods to the value of 30/. to a man who stated 
his name to be West, and who tendered a bill of exchange, drawn 
as it appeared, by a person named La Conte, and accepted by 
another person equally unknown to the plaintiff, who notwith- 
standing, agreed to take the bill in payment and received instruc- 
tions from West to send the goods by the carrier’s wagon, direct- 
ed to him at No. 27, Winchester-place, London. The plaintiff 
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accordingly packed them up, and having directed them as in- 
structed, he sent them to the defendant’s office, and booked them 
for carriage to London, to be delivered as directed. The goods 
arrived in London in due course, and were carried to No. 27, 
Winchester-place, where it was ascertained that no such person 
as West had ever resided there, and they were therefore carried 
back to the defendant’s booking office, where they remained for 
a very considerable time, until at length the defendant received 
a letter from West, directing him to send them to him at the Pea- 
hen at St. Albin’s, which was immediately done, and West got 
possession of them. In the mean time the bill became due, and 
it was ascertained that no such person as the drawer and accept- 
or were in existence, and the bill was a mere fraud. The plain- 
tiff then made inquiry about the goods, and finding that they had 
not been delivered as he directed, he brought the present action 
against the carrier, to recover their value ; and the jury having 
heard the whole of the evidence, returned a verdict for him for 
the full amonnt. 

Wilde Serjt. ia the course of the last term, moved for a rule 
calling on the plaintiff ‘to show cause why that verdict should not 
be set aside, and a new trial granted, on the ground that the ver- 
dict had been returned contrary to the evidence given in the 
cause. 

Bosanquet. Serjt. a few days since, showed cause against the 
rule, and the case was then fully argued by the counsel on both 
sides, but the court having a doubt in its mind, as to whether this 
action was maintainable as an action of trover, desired that Mr. 
Sergeant Bosanquet would address them on that point, which 
the learned Sergeant did at some length ; and after having heard 
him throughout. 

Park. J. and Burrough, J. were of opinion that the action 
would stand as an action of trover, and they were further of 
opinion, that as the bill had been proved to be a complete fraud, 
and that the goods had been obtained from the plaintiff by a per- 
son who never intended to pay for them, that, in fact, he (the 
plaintiff) had never disposed of his right in them, and it being 
further proved that they were not delivered at the place to which 
they were directed, although it was true that they had fallen in- 
to the hands of the person for whom they were originally intend- 
ed, that the plaintiff was competent to maintain this action ; and 
that from all the circumstances which appeared before them, they 
saw no reason to disturb the verdict, and were therefore of opin- 
ion that the rule which had been obtained should be charged 
with costs. 

Gaselee J. agreed with the rest of the Court as to the correct- 
ness of the verdict; but was of opinion that the action could not 
have been maintained as an action of trover. His dissension on 
this point, however, would not alter the judgment of the court, as 
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his two learned brothers had decided against him,—Rule dis- 
charged. 

Drawing Lots for a Verdict. Yn a late case in the English 
Court of Exchequer, a rule was moved for, to shew cause why the 
verdict found at the assizes should not be set aside and a new tri- 
al granted. One of the grounds upon which it was contended, 
that the verdict must be set aside, was, that the Jury had decided 
the issue of the question referred to them by drawimg lots. The 
Counsel was aware, that the Court would not receive the affida- 
vits of any of the jury in support of this fact; but he had the af- 
fidavits of the officer of the Court, by whom they were locked in- 
to the juryroom, and another person, who severally swore that 
they overheard the jury discussing the merits of the case; they 
at length came to a division, when there appeared six in favor of 
the plaintiff, and six for the defendant; that a second discussion 
took place, after which it was found that there were seven one 
way, and five the other. A juror then proposed to decide the 
verdict by tossing up a halfpenny, which proposition was rejected; 
that soon afterwards they heard a juror observe, that if they did 
not find their verdict before 12 o’clock that night, it being Satur- 
day, the judge would order-them to be locked up until Mahilay 


morning; that this observation was followed by a proposition to 


place two pieces of paper, one long and one short, in the hand of 
one of the party, and to decide the verdict by drawing lots in that 
way; that a silence for a short time ensued, after which they 
heard several voices exclaim, ‘There, then, ’tis for the plaintiff,” 
that the jury then knocked, and on their return into Court, gave 
their verdict for the plaintiff accordingly. The learned counsel 
cited several cases, showing that verdicts given in this way by 
lottery, had been set aside. 
The Court granted a rule to show cause. 


a 
LITERARY INTELLIGENCE, 


Law of Presumptive Evidence.—A gentleman of the bar of 
high professional standing in Boston, is now engaged in prepar- 
ing an American Edition of Mathews, on the doctrine of Pre- 
sumption and Presumptive Evidence. ‘The plan which he has 
adopted, it is said, cannot fail to render the work extremely valu- 
able to the American Lawyer. 

Law of Fixtures.—The London edition of the work of Amos 
and Ferrard, on Fixtures and other property, partaking of a real 
and personal nature, with an Appendix containing partial rules 
and directions respecting the removal, purchase, valuation, &c. 
of Fixtures, is now in press in New-York, and will be published 
with notes and references to American cases. 





